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TORRUELLA, Chi ef Judge. Plaintiff-appellant Heriberto Silva

brought suit inthe District of Puerto Ri co agai nst his enpl oyer,
Encycl opedi a Britannica, I nc. and Encycl opedi a Britannica U. S. A
(collectively "Britannica"), for breach of contract. The contract,
whi ch grant ed appel | ant conmmi ssi ons for selling products manuf act ured
by Britannica, contained the follow ng choice-of-law and forum
sel ection clause: "Thi s agreenent shall be governed and const rued by
the laws of the State of Illinois and all actions involving this
agreement nmust be brought inthe State of Illinois."” The district
court concluded that the forumsel ection cl ause was val i d, enforceabl e
and mandatory and di sm ssed the suit wi thout prejudice. For the
reasons set forth below, we affirm

DI SCUSSI ON

The prevailing viewtowards contractual forum sel ection
clauses i s that "such clauses are prim facie valid and shoul d be
enf orced unl ess enforcenent is shown by the resisting party to be

"unr easonabl e' under the circunmstances.” M S Brenen v. Zapata O f -

Shore Co., 407 U.S. 1, 10 (1972).! Appel |l ant advances three argunents

1 Asthedistrict court noted, thereis noconflict between federal
conmon | aw and Puerto Rico | awregardi ng the enforceability of forum
sel ection clauses. See Stereo Genma, Inc. v. Magnadyne Corp., 941 F.
Supp. 271, 276 (citing Unisys Puerto Rico v. Ramall o Bros. Printing,

Inc., 92J.T.S. 69, 8855-56 (1991) (D.P.R 1996)) (stating that the
Puerto Rico Suprenme Court has adopted the federal jurisprudence
regardi ng general enforceability of forumsel ection clauses). W
therefore foll owthe reasoni ng of the district court and do not reach
the Eri e i ssue of whichlawshoul d apply to forum sel ection clauses in

-2



agai nst enforcing the forumsel ection clause here. First, accordingto
Silva, Britannica waivedits venue defense by failingto assert it
tinmely and properly. Silva al so contends that the forum sel ection
cl ause at issueis permssive, rather than mandatory. Finally, Silva
re-asserts the grounds rejected by the district court in support of his
cl ai mthat the cl ause i s unreasonabl e and shoul d not be enforced. W
reviewadistrict court's dism ssal based on a forum sel ecti on cl ause

de novo. Lanbert v. Kysar, 983 F.2d 1110, 1111 (1st Cir. 1993).

A
Shortly after commencenent of this suit, Britannicafiled a
notion to dismss for | ack of subject-nmatter jurisdiction against all
plaintiffs except Silva.? See Fed. R. Civ. P. 12(b)(1). The court
granted the notion as tothese plaintiffs, and di scovery continued with
respect toonly Silva's clains. Over ayear |later, Britannicafiled
the notiontodismss whichisthe subject of this appeal. Appell ant

argues that by failingto consolidate this defensewithitsinitial

sui ts based upon di versity of citizenship. See Lanbert v. Kysar, 983
F.2d 1110, 1116 &n. 10 (1st. Cir. 1993) (decliningto confront "the
daunt i ng questi on whet her forum sel ection cl auses are to be treated as
substantive or procedural for Erie purposes,” observing that the
Suprene Court has not yet resol ved the issue, and noting circuit split
on proper approach).

2 The original conmplaint was fil ed by Silva and si xt een ot her former
i ndependent contractors enpl oyed by Britannica. The court di sm ssed
the fifteenremaining plaintiffs for failing to neet the required
anmount i n controversy for diversity jurisdiction. See 28U S.C 8§
1332(a).
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12(b) notion agai nst the other plaintiffs, Britannica was barred from
raising the issue |later by Fed. R Civ. P. 12(g), which reads:

A party who makes a noti on under this rul e may
joinwithit any other notions herein provided
for and then availabletothe party. If aparty
makes a motion under this rule but omts
t her efromany def ense or obj ection then avail abl e
tothe party whichthisrule permtsto be raised
by noti on, the party shall not thereafter make a
noti on based on the defense or objection so
omtted, except a notion as provided in
subdi vi si on (h) (2) hereof on any of t he grounds
t here st at ed.

Silva clains that for the same reason, Britannica has waived its
def ense under Fed. R Civ. P. 12(h)(1)(A), which states that "[a]
def ense of | ack of jurisdiction over the person, inproper venue,
i nsufficiency of process, or insufficiency of service of processis
waived if omtted froma nmotion in the circunstances described in
subdivision (g)."

Appel | ant m sconstrues the lawof this Grcuit, under which
anotionto dismss based upon a forumsel ection clauseistreated as
one alleging the failure to state a claimfor which relief can be

granted under Fed. R Cv. P. 12(b)(6).3% Lanbert, 983 F.2d at 1112 n. 1;

3 This is only one of the variegated views anmong the circuits
concerning the appropriate vehicle for anotionto di smss based on a
forumsel ection clause. The Third Circuit joins this Court in
characterizing the motion as a Rule 12(b)(6) defense, see
| nstrunent ati on Assocs., Inc. v. Madsen El ecs. (Canada) Ltd., 859 F. 2d
4, 6n.4 (3dCir. 1988), while other circuits have consi dered such
noti ons as based on Rule 12(b)(3) (inproper venue), see Lipcon v.
Underwiter's at LIloyd s, London, 148 F. 3d 1285, 1289 (11th G r. 1998);
Ri chards v. Lloyd's of London, 135 F. 3d 1289, 1292 (9th Cir. 1998);
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LFC Lessors, Inc. v. Pacific Sewer Maint. Corp., 739 F.2d 4, 7 (1st

Cir. 1984); cf. Ningret Dev. Corp. v. Narragansett |ndi an Wet uonuck

Hous. Auth., 207 F.3d 21, 34 (1st Cir. 2000) (vacating judgnent

focusing on forumselection clause under Rule 12(b)(6) for
reconsi derati on of exhaustion of tribal remedi es under Rule 12(b)(1)).
Consequently, inthis Circuit, a notion to dism ss by reason of a
forum sel ection clauseis covered by Rule 12(h)(2), which states that
"[a] defense of failure to state a clai mupon which relief can be
granted . . . may be made i n any pl eadi ng pernitted or ordered under
Rul e 7(a), or by notion for judgnent on the pl eadi ngs, or at thetrial
onthenerits.” Fed. R Gv. P. 12(h)(2). This provisionconstitutes
an exception to the consolidation requirenment of Rule 12(g) and

therefore anotionto dism ss on forumsel ection grounds i s not bound

Frietsch v. Refco, Inc., 56 F.3d 825, 830 (7th Cir. 1995); Conmerce
Consultants Int'l v. Vetrerie Riunite, 867 F.2d 697, 698 (D.C. Cir.
1989), or on Rule 12(b) (1) (lack of subject matter jurisdiction), see
AVC Netherland B.V. v. Atriumlnv. P ship, 740 F. 2d 148, 153 (2d Cir.
1984). Still others have not yet deci ded the i ssue. See Haynsworth
v. Ll oyd's of London, 121 F. 3d 956, 961 (5th Cir. 1997) (refraining
fromresol ving the "eni gmati c questi on of whet her noti ons to di smss on
t he basi s of forum sel ection cl auses are properly brought as notions
under Fed. R Gv. P. 12(b)(1), 12(b)(3), or 12(b)(6), or 28 U.S.C. 8§
1406(a)"); Shell v. RW Sturge, Ltd., 55 F.3d 1227, 1229 (6th Cir.
1995) (statingonly that the enforceability of a forum sel ection cl ause
is reviewabl ede novo); Rley v. Kingsley Underwiting Agencies, Ltd.,
969 F. 2d 953, 956 (10th Cir. 1992) (observing t hat such noti ons are
"frequently anal yzed as [notions] to di smss for i nproper venue under
Fed. R Civ. P. 12(b)(3)," but failing to resolve the question).
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tothestrict limtations of 12(h)(1).% See Frietsch v. Refco, Inc.,

56 F.3d 825, 830 (7th Cir. 1995) (observing that if the notionto
di sm ss wer e based on 12(b) (6), defendant "woul d escape t he cl ut ches of
Rule 12(h)(1)").

Accordingly, anotionto dism ss based on a forumsel ecti on
cl ause may be rai sed at any tinme i nthe proceedi ngs before di sposition

onthenerits. . Brown v. Trust ees of Boston Univ., 891 F. 2d 337,

357 (1st Cir. 1989) (holding that by waiting until after the jury
reached its verdict, University had wai vedits Rul e 12(b) (6) defense).
Britannicanet thisrequirenment by filingits notionto dismss before
t he conpl etion of discovery.® Although, as appellant points out,
Britanni ca erroneously characterizedthis notionto dism ss as one
based on i nproper venue, "we are not bound by the | abel bel ow, and

agree that the case shoul d have been di sm ssed."” LFECLlessors, Inc.,

739 F.2d at 7 (citingCarr v. Learner, 547 F.2d 135, 137 (1st Cir.

1976)) .
B.

W next turn to whether the |l anguage of the forum sel ecti on
cl ause i s perm ssive or mandatory. To support his contentionin favor

of the former, appellant cites our recent opinioninAutoridad de

4 For this reason, we do not address whet her Britanni ca was required
to join its defenses against all plaintiffs into a single notion.

5 W do not consider Britannica's assertionthat it rai sedthis defense
inits answer to appellant's conplaint.
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Energia El éctrica de P.R v. Ericsson Inc., 201 F. 3d 15 (1st Cir.

2000). In that case, we evaluated a forum sel ection cl ause which
provi ded: "The parties agree to submt to the jurisdiction of the
courts of Puerto Rico."™ This Court read that |anguage as "an
affirmati ve conferral of personal jurisdictionby consent, and not a
negati ve exclusion of jurisdiction" inthe federal district court. 1d.
at 18-19. Appellant argues that the same interpretation appliesinthe
instant case. We disagree.

Qur holding inEricsson didnot create a general rule for
forum sel ection clauses, as Silvaintimatesinhis brief. Rather, we
based our concl usi on on t he specific | anguage of the contract at issue.
Infact, we explicitly noted that had they so desired, the parties
"coul d easily have drafted the contract to provide for exclusive

jurisdictioninthe Conmonweal th courts."® 1d. at 19. The contract

¢ W enphasi ze, however, that even a nandatory forum sel ecti on cl ause
does not in fact divest a court of jurisdictionthat it otherw se
retains. See Zapata, 407 U. S. at 12 (" No one seriously contends .
that the forumselection clause 'ousted' the District Court of
jurisdictionover Zapata's action."); LCF Lessors, Inc., 739 F.2d at 6
("[S]uch a provi si on does not oust the jurisdictionof thecourts.")
(quoting Central Contracting Co. v. Maryl and Cas. Co., 367 F. 2d 341,
345 (3d Cir. 1966)); cf. Brown, 891 F. 2d at 357 ("[I]t is well settled
that the failureto state a proper cause of action calls for ajudgnent
on the nerits and not for a dism ssal for want of jurisdiction.")
(quoting Bell v. Hood, 327 U.S. 678, 682 (1946)). Rather, "[the
clause] nerely constitutes astipulationinwhichthe partiesjoinin
asking the court to give effect totheir agreenent by decliningto
exerciseitsjurisdiction." LCF Lessors, Inc., 739 F.2d at 6 (quoting
Central Contracting Co., 367 F. 2d at 345). "Exclusive jurisdiction" in
this context thus referstotheintent of the parties  rather thanthe
actual power of the court.
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here refl ects precisely such a case: the word "nust" expresses t he
parties' intentionto nmake the courts of Illinois the exclusiveforum

for di sputes arising under the contract. See Zapata, 407 U.S. at 2

(hol ding that a contract stating that "[a] ny di spute ari si ngnust be
treat ed before the London Court of Justice" required the court to
exerciseits jurisdictionno further than necessary to enforcethe

forum sel ecti on cl ause) (enphasi s added); accord Keaty v. Freeport

| ndon., 503 F. 2d 955, 956-57 (5th Cir. 1974) (citing Zapata as an
exanpl e of "a situation where the contract, onits face, clearly
[imt[ed] actions thereunder to courts of aspecifiedlocale"). W

therefore conclude that the forumsel ection clause is mandatory.

C.

Sincethenotiontodismss was tinely raised andthe cl ause
is mndatory, we will uphold the district court's decision unless
"enf or cenment woul d be unreasonabl e and unjust, or . . . the clause [is]
invalid for such reasons as fraud or overreaching." Zapata, 407 U.S.
at 15. Silva points out that the contract contained boilerplate
provi si ons not subject to negotiation and that the forum sel ection
clause was in small print onthe back of the contract. He al so pl aces
great wei ght on t he "overwhel m ng bar gai ni ng power and i nfl uence" of
Britannicainthe hiring process to support his viewthat the clauseis

unenf orceabl e. These reasons fall short of meeting the required
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criteriafor establishing "fraud or overreaching,"id., nor dothese
reasons render t he enforcenent of the clause "unreasonabl e and unj ust."
Id.

First, that the forumsel ectionclauseis a"boilerplate”

provi si on does not i pso factorender it invalid. "It is not thelaw

t hat one nust bargain for each and every witten termof a contract.”
Lanmbert, 983 F. 2d at 1119-20 (i nternal quotation omtted); see al so

Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 593 (1991)

(refusingto findanonnegotiated forum sel ectionclauseinaform
ticket unenforceable "sinmply because it is not the subject of
bargaining”). Simlarly, the placenent of the cl ause onthe reverse
side of thecontract isof little consequence where, as here, it is
printed clearly in plainlanguage and in a contract of reasonabl e
| ength. Lanbert, 983 F.2d at 1120. Finally, Britannica' s all eged
bar gai ni ng power i s not rel evant onthese facts. Britannicausedits
bar gai ni ng power to do not hi ng nore t han of f er an appeal i ng enpl oynent
opportunity to appel |l ant, and no evi dence suggests t hat he was coerced
intoentering the agreenent. Al that remains, then, is an arns-length
transaction, the terns of which are bindi ng on both parties. As such,
t he enf orcenent of those terns i s not unreasonabl e, and hence t he case
was properly dism ssed.

CONCLUSI ON

The order of the district court is affirned.
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